GERALD C. MANN
ATTORNEY SENEAAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Yey 15, 1939

¥r. Bert Ford 4
1iquor Control Board
~ustin, Texes

Dear Sir:

Opinion No, 0-824
Re: Yhat errec

rlveston, in
) whetﬁer or not

ﬁndor the terms-

he Charter of the ¢ity of
a, b and ¢, was enacted

e of Texas, at the Regular -
ure, being House Fill Ko. 588,
d Spocial laws of that session.

Galveston, k wn Rs Sectivon
by the legislatyure Qf the &

: where Sﬁirituous, vinous or malt

s or wedicated biiters capable of pro-
ducing intoxication, are sold or kept for sale,
ghall be located within the following descridbed
territory in sald olty, or upon the following
lots or blocks in s2id ¢ity, to-wit: (here fol~
low metes and bounds delineating lines end area
shown by the red line on the map attached to
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this letter.)

"82b, That at no other place or pleces
vithin the corporate limits of said city of
Calveston, exoept as named in the foregoing
section, shall spirituous, vinous and malt
liquors or medicated bitters capable of pro-
ducing intoxicatior’, be sold or kept for sale.
Provided, howvever, that this ect shall not bde
so oonstrued as to prohiblt drug stores from
selling or keeping for sale spirituous, vinous,
or m&lt liquors, or medicated bitters carpable
of producing intoxication, for medicinal pur-
poses upon the written prescription of a rs-
gularly licensed and prseticing physiclan,

"62¢. That any violation of the provisions
of this act shall be punished by a fine of not
less than fifty nor more then one hundred dollars,
and each sale of such liquors or bitters, and
each day that such ligquors or bitters are kept
Tor sale, in vioclation of the provislons of this
aot shall constitute a separate offense,"

Ve are informed by the lLiquor Control Board thst
this woet was approved and became effeotive Yaroh 22, 1909,
and that there has never been & vote of the people of the
city of Calveston on Section 82 of its cherter.

On May 24, 1919, Section 20 of Article 16 of
the state Constitution was emended to read as follows:

"Section 20(a) The manufacture, eale,
barter and exchenge in the state of Texas,
of spirituous, vinocus or malt liquors or
medicated bitters capadle of produecing intoxi-
cation, or any other intoxicants whatever ex-
cept for nedicinel, mechanical, scientific or
saoramental purposes, are each and all haredby
prohit ited.

*The legislature shall enact laws to en-
force this seotion.

"{b) Until the legislature shall presoride
other or different regulations on the sudbject,
the sele of spirituous, vinous or malt liquors,
or medicated bitters, capable of produeing intoxi-
ocation, or any other intoxicant whatever, for
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A

for medicinal purposes shall be made only
in ceses of actual sioknese and then only
upoil the prescription of a regular practis-
ing physiocian, subject to the regulations
applicable to sales under prescriptions in
prohidbited territory by virtue of Artiole
598, Chapter 7, Title 1l of the Penal Code
of the State of Texas,

"(¢) This amendment is self-operative
and until the leglislature shall prescribe
other or different penalties, any person
acting for himsilf or in behalf of another,
or in behalf of eny partnership, corporation
or assoclation of persons, who shall, after
the adoption of this amendment violate any
pert of this constitutional provision, shall
be deemed gujlty of a felony, end ehail, upon
conviotion in a prosecution commenced, car-
ried on and concluded in the manner prescrided
by law in cases of felonies, be punished by
confinement in the penitentiary for e period
of time not less than one year nor more than
five years without the benefit of any law
providing for suspended sentence., And the
distriot courtsand the julges thereof, under
thelr equity powers, shall hafe the authority
to issue, upon suit of the Attorney General,
injunctions against infreotions er threaten-
ed infractions of any part of this constitu-
tional provision.

n{d) Without affecting the provisions
herein, intoxicating liquors are declared to
be subject to the general polioce power of the
state; end the legislature shall have the
power to pass any additional prohilbitory
laws, or laws in said thereof, which 1t may
deem advisable,

"(e}) I1isbility for violasting any liquor
laws in force at the time of the sdoption of
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this amendment shall not be affected by
thlis emendrment, and all remedies, civil
and oririnal, gor such violations ehell
be preserved."™

¥o loocal option election has ever been held
in the city of Calveston under the provisions of Ffec-
tion 20, article 16 of the state Constitution as it
existed prior to ay 24, 1919, or hs has existed subse-
quent to August 24, 1935, or under eny acts of the legle-
latre passed pursuenct to said Cection 20, Article 16
of the Constitution.

Pricr to ¥Yay 24, 1919, Section 20 of Article
16 of the Constitution of Texas, prrovided for the deter-
mination by locel option, by vote of the peorle in coun-
tles, justice's precincts or incecrporated tovns or citles
within the stste, a8 to whether or not liquor could be
s0ld thereln, and purcuant to such erticle as it then
existed, a number of locel option statutes hed been pass-
ed by the Jegislature from tire tc time, and numerous
counties, Justice's rrecinets, citées asnd towns in the
state had voted trermrelves “dry" pursuvant te such ste-
tutes and such amendment,

On surust 24, 1935, Cecticn 20 of irticle 18 of
the state Constitution was fTurther erended to read as
follows: )

"{a) The oren saloon'shall be and is
hereby prohibited. The legislature Bhall
have the power, and it shall e its duty to
define the term 'open saloon' ené enact laws
egzalnst such,.

"bybjeot to the foreroingz, the lerisla-
ture shall have the pover to remulate the
manufecture, sale, poscession &nd transporta-
tion of intoxicating liquors, including the

PB187 o PEEAT1AE 1 £, BESES monoToly on the

*(b) The legicslature shall enact a law
or laws whereby the guelified voters of any
county, Justice's precinct or Iincorrorated
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town or city, may, by a mé€jority vote of
thoge voting, detemine fror time to time
whether the sale aof intoxiceting ligquors
for beverage purposes shall be prohidited
or legalized within the preseoribed limits}
and such lews shall contain provisions for
voting on the sale cf intoxicating liquors
of verlous types and various elcoholiec con-
tent,

"{c) In all counties, Justice's pre-
¢inctes or incorporated towns or cities
wherein the sale of intoxicating liquors
had been rrohibited By locel option elec~
“tions held unier the laws of the state of
Texes end in fo-ce at the time of the tak-
ing effect of Secticn 20, Artitle 16 of the
Constitution of Texas, it shall continue
to be unlawful to manufacture, sell, barter
or exchange in eny such county, justice's
precincet or incorporated tovm or city, any
spirituous, vinrug or malt licuors or nmedi-
cated bitter cimable of producing intoxica-
tion or any cther intoxicents whatsoever,
for beveraze rurroses, unless and until a
majority of the qualified voters in such
county or nolitical =subiviodon thereof vot-
ing 1n en elcetion held for such purpose
srhall determin such to be lawfulj provided
that t=is8 subtection shall not prohibit
the szle ¢f alcohclic bevereges conteining
not more tkhen 3,2 per c¢ent alcohol by welght
in cities, ccunties or rolitical sudbdivisions
thereof in which the qualified voters have
voted to legalize such s2le under the provi-
sions of Chapter 116, iots of the Negular
Cession of the 45rd legislature,™

It rust be noted thet such constitutionel emend-
ment specifically provides that the sale of 1ntoxicatin§
liouors shall continue to be unlawful in sartein ereas in
the state, defined and deceribed as beinsm all oounties,
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Justice's precincts or incorporated tovns or citées
vherein the sale of intoxicatinm liquors has been
prohibited by locel ortion election held under the

lavs of the state of Texss and in force at the time

cf the taking effect of fection 20 of Article 16 of

the Constitution until & majority of the qualified
voters of such political suddivision should vote other-
wise,

The same provision was carried into the Texes
Tiquor Control Act which became effective Tertember 1,
1937. See fection 23 of Article 666, Revieged Civil tta-
tutes. '

Courtsthave held that this leanfuage only de-
fines and identifries certain "dry"” erees in the state
and does not re-enact or revive in eny manner the local
ortion laws existing prior to the prohibition emendrment
of 1919, since such pre-existing local option lews could
not heve been revived by mere reference to thelr title,
but cculé only have bteen revived by re-ensctment end re-
rublication of the language.

i'e aucte from the cause of Teal vs, {tate, 90
& (2nd) 651, ac follows:

"The local onption laws existing prior to
the 1919 amenédment were not atterypted to dbe
revived by the amendment of section 20, Art.
16, &ac edorpted Ausust 24, 1935, This arend-
rent defined what ureas would remalin dry and
what areas would be wet after the adoption
of the 1935 amendment. In adopting this erend-
ment, the peorle had the rircht to say what
territory would rermain dry and what territory
vrould beccme wet. 7This they did by paragraph
(¢) of the arendrient of Seection 20, Art. 16,
adopted ausust 24, 1935, es follows:

"*(c) In all counties, Jurtice's
precincts or incorrorated towns or
cities wherein the sale of intoxicat-
ing liquors had been prohibited dy
local option electicns held under the
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laws of the state of Texas and in
force &t the time of the taking ef-
feet of section &, Jrticle XVI of
the Constitution of Texas, it shell
gontinue to be unlawful to manufac-
ture, sell, barter or exchange in

any such county, Justice's rrecinct
or incorporeted town or c¢city, any
spirituous, vincus or malt liquors

or rediceted bitters capable of pro-
ducing intoxication or eny other in-
toxicents vhatscever, for beversage
purroses, unless and until & mejority
of the qualified voters in such county
or rolitical subdivision thereof vot-~
ing sn election held for such rurpose
chell determine such to de lewful,'

"This lengucge defined the dry territory
end merely referred to the law under which it
vas made dry territory for tie purrose of de-
fininr ené identifylng such territory, Eection
23 of Article 1 of House Fill 77, c. 467, icts
of the 2nd Called Cession, 44th iegislature,
enacted in aid of the abeve qudted armendrent to
the Constitution, also definec a ‘dry area' &nd
& 'wet area' in the same manner s does the afcre-
mentioned conctitutional amendment, end said sta=-
tute forbids the sale or rossession of ligquors
in excess of 4 per cent sleokol by veight in
eny 'éry ercat' as that term 1ls defined in the
act.”

Jt will be seen thet there hes been no re-enactment
of any pre-existing locel onrtion lews &nd likewise there
hes bren no re-enactment of any pre-existing charter tro-
visions or ordinences prior to 1919,

Areas "dry" by local option election prior to
1919 were eagein "dry" after the amendment of 1935 beceuce
the people of this state had so voted by definltion in
the constitutional amendment of 1935, ené not because of
any re-enactment of such laws, Constitutional emendment



¥r, Bert Ford, Vay 15, 1939, Tapge 8

of 1935 is entirely silent as to the charter provi-
sions or spocisl aots of the legislature, such as Sec-
tion 62 of the Cherter of the c¢ity of CGelveston.

On Decermber 30, 1912, Secticn § of Article
11 of the state Constitution, known ac the "lome Kule"
smendmeént, was edorted and thereafter, considerable
legislation wes enected by the legislature from time
to time, unier authority of suck smendment, vhich legis-
lation is eet forth in Ckeppter 13 of Title 28 of the
Revised Civil S+atutes, The clty of Galvecton has
never re-enacted or re-adopted its charter as a whole
under the "Fome Tule" laws, nor has it ever re-sdopted
or re-enacted Seetion 62 ~7 its charter thereunder,

Judze lattimore, in the case of lone vs., State,
236 £V 4868, used the followins lansuage:

7on Mey 24, 1913, by populcr vote, fece
tion 20, Article 16, of our Stete Concstitution,
ves amended, «¢nd the proclamation of the Covernor
Tuttine seme intc effect was of dete July 3,
1819. By the terms of said erend=ent former
gection 20 wes struck out of the Cecnstitution
end rerealed, £&id sectien wes the one which
gave the legislature pover to enect laws sub-
ritting tc the peorle of & civen territory for
their éetermination the wuestion es to the seale
~yvel nom.of intoxicating liquor within such
territcry. The repeel of said Cectinn 20
necessarily carried with it the rerezl of all
lews derendins feor thelr validity uron the exer-
£ise of the power conferred ty sald section,
Vhen amended section 2C became effective, the
former section 20 dled, and with it also died
its descendants and dependents, e:cept insofar
as the savin- clause of sald amendrd section 20
kept the provisions of such lews slive for the
purpose of prosecuting offenses committed there-
under rrior to the adoption of the amendment."”

Also the cases of Sparks vs, State, 258 SV 649
and-Yilliams ve. Ctate, 238 5W 648 are to the same effect,
holding thet vwherein conviction for possession of equipment
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for the menufacture of intoxicating liqucr, unlawful
under statutes in existence prior to the adcrtion of
the constitutionel) emenément in 1919 werc reversced
by a holdimr thet such statute hed been repealed by
such amenrdment,

e do not think thest it can be ccntended that
an ect of the Zegislature amending the cherter cf a
mrunicipal corporetion has any creater force or dignity
or i1s entitled to any further effectiveness than a
general act of the legislature covering end avrlying
to the entire state, If such cet or statute was re-
pealed by the above set forth constitutional amendment =/
of 1919, as is held by the cases above cited, then the
former must also fall.

Justice Dey of the Surreme Court of the United
States, in the case of United Cttates vs. Tuginovich,
4] Sup. Ct, Tep. 551, holding cértain provisions of pre-
existine licuor laws of the United Stated, repeuled by
the 16th emendrent, and the acts of Congress ressed pure
suant thereto, says in part as follows:

_ "It is, cf course, settled that re-
peels by implication cre not favored, It
is equslly well settled thet & latter ste-
tute reperls former ones vhen cleerly incon-
si=tent with the earlier enactrents,”

Ye think thrt ESection 62 of the Cherter of the
city of S:lveston as &bove quoted if clearly inconsistent.
end in conflict with the amendrents of trhe Lonstitution
of the stete of Tex:s adofted in 1919.

“he fremers of the prohibition srendrent to the
conttitution aderted in 1919, evidently realired and be-
lieved thet such emendment vould have the effect of imme-~
diately repeuling end nullifying rre-e:isting prohidvitory,
‘resgulatory and renal laws on the sub ject of liquor, bve-
cause they felt it necessary to end did incorporate into
such amendment its own pensal provisions and zc vill be
s:en from the cases before cited, this viev of the amend-
nent wes also teken by our court of Criminal Aypeals, when
the matter finully came before themr for decision.
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After the adoption of the amendment &f 1935
and pursuent to the euthority contained in Section {(b)
- thereof, the lesislature has re-enaoted new looal option
laws which hive been ncted upon b various oounties,
Justice's pracincets and incorporated towns and cities
in the state, but no such action under the authority
of said section or eny legislation passed thereunder has
been takon by the city cf Calveston or in Galveston County.

It can be seen that this Section does not
authorize the pascasze of any statute grantinn to COTr-
porated cities the power to zone themsilves for the. sale
of liquor, but aince sald secti n &nd the laws passed
thereuncer do not prohibit c¢ities from doing so, oities
under the "Hore Tule" emendment have the inherent power,
in accoréence with the reguletione laid down in suoh
"Home Rule™ law, to so zone themselves, but they only
heve such power as e result of the "Home Fude" amendment
and to be exercicsed in asccordance therewi:h snd this has
never been done in the olty of Galveston, snd iz in no
sense true of fection 62 of the charter,

in the cases of Pitre vs. Bgker, 111 §W (Znd).
360, ané Tritico et el vs. Texas Iigquor C-ntrol Board,
recently decided by the RBeaumont Ccurt of Civil Appeals
on Varch 1€, 1939,an attack.was belng mede upon the
charter amendment of the city of Port Arthur adopted
November 4, 1938, pursuante to and in full compliance
vith the "Home Rule" statute of the state of Texas, which
said amendment defines certain arees in the city of Port
Arthur where intoxiceting liquor could and cculd not be
so0ld ineacoordance with the state laws upon the genersl
subject of such business, ,

These cases hold thet the pover to regulate the
sale of intoxicating liquors to the extent that it is
leawful under the state laws is inherent in "liome Rule"
cities unltss defilnd them by the conetitution and general
laws of the stete, and that such regulation 1s valid unless
in conflict with such general laws of the Constitution,
and it havinz been conceded that such charter amendrent
in Port Arthur wsas adopted in comrliance with the "Home
Rule™ law, the only ccncern of the court was to determine
whether or not such pover was denled suck city by the
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rresent Section 20, Article 16 of the Constitution or
tle llquor Control Act passed purcuant thereto, and
whether such cherter amendnent wes in conflict with
thc state laws on the gubject, Both of these guestions
vere answerad In the negative,

You are respectfully advised that it is the

opinlon of this department that Cection 20, Article 16
of the Constitution as amended in 1919 has the effect

of repealing ell existing legislation whether it be in
the forr of local option statutee or charter amendrent
stetutes, that upon tLe adoption of this arendrient on

Yay 24, 1919, Section 62 of the city of CGalveston be-

cere pepealed and of no further force or effect,

Trusting that the foregolnt answers ycur in-
quiry, we remain-

Very truly yours
ATTTCTHEY CGLITEBAL OF TEXAS

vy (udletl 1rvee

Ardell VWillianms
~s8istant

AW A%
ATFROVED:

&

ATTONINLY GXUETAL OF TEXAS



